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1. Introduction

Greek courts recognize and enforce foreign judgments and orders by means of an easy, quick
and inexpensive process set out in the Greek Code of Civil Procedure. Moreover, they have
been consistently applying the Brussels Convention and Council Regulation 44/2001, which
replaced it. Given that council regulations are binding and immediately enforceable in EU
member states without any legislative intervention, Council Regulation 44/2001 has introduced
an autonomous system of recognition and enforcement of foreign judgments and orders which
prevails over the equivalent provisions of Greek law. Regarding foreign judgments originating
from third (i.e. non EU) countries, for which the provisions of Regulation 44/2001 do not apply,
the Greek Code of Civil Procedure introduces a simple and flexible system which is quite
similar to the one of Regulation 44/2001.

The recognition and enforcement of foreign judgments and orders in Greece is subject to the
following pieces of legislation:

(1) Articles 905 and 323 of the Code of Civil Procedure which lay down the
general rules of enforceability of foreign judgments and orders.’

. (2 Council Regulation 44/2001 of 22 December 2000 “On jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters”, which
replaced the numerous bipartite conventions between member states of the Euro-
pean Union as well as the Brussels Convention “On jurisdiction and the enforcement
of judgments in civil and commercial matters”, which became Greek law with Statute
1814/1988 and was subsequently amended by Statute 2004/1992.2°

! See, inter alia, Vasilis Vathrakokilis, Kodikas Politikis Dikonomias (Code of Civil Procedure) Interpretation — Case
Law Analysis, Vol. B and E, Athens, 1996, pp.477 — 489 and 19 - 129; loannis Chamilothoris et al. (eds), Ekousia
Dikaiodosia (Ex parte Competence): Theory - Case Law, Vol. |, Athens: Vasiki Nomiki Vivliothiki Editions, 2001,
passim; Nikolaos Th. Nikas, Politiki Dikonomia (Civil Procedure), Vol. Il, Athens — Thessaloniki: Sakkoulas
Publications, 2005, pp. 215 - 228; Konstantinos Beis, Politiki Dikonomia (Civil Procedure): General Principles and
Interpretation, Vol. 2A, Athens:; Afoi P. Sakkoula Publications, 1973, pp. 1314 — 1319; E. Giannopoulou et al.
(eds), Kodikas Politikis Dikonomias (Code of Civil Procedure), Vol. I, Athens: Nomiki Vivliothiki Editions, 1998, pp.
941 - 949; K. Kerameus et al. (eds), Ermineia Kodika Politikis Dikonomias (Interpretation of the Code of Civil
Procedure), Vol. Il, Athens: Antonis N. Sakkoulas Publications, 2000, pp. 1699 - 1716.
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. (3 The bipartite conventions and agreements that Greece has signed with third
countries outside the European Union. Indeed Greece is a party to various bipartite
conventions involving, inter alia, the recognition and enforcement of foreign judg-
ments.* Besides bipartite conventions, International Conventions are also of rele-
vance: the Code of Civil Procedure explicitly provides that, in case of contradiction,
their provisions prevail over national law.

2. Recognition and Enforcement of Foreign Judgments and Orders of Third Countries
21.  Introduction

Articles 904 et seq. of the Greek Code of Civil Procedure set out the steps for the recognition
and enforcement of foreign judgments and orders. Pursuant to article 904 paragraph 2, section
(), of the Code of Civil Procedure, foreign orders, which have been declared enforceable in
another jurisdiction, can also be made enforceable deeds in Greece. Articles 905 and 906 of
the Code of Civil Procedure set out the prerequisites and the procedure necessary for a foreign

2 See, inter alia, Apostolos Anthimos, “The proposal for a Regulation on International Jurisdiction, Recognition and
Enforcement of Foreign Judgments in Civil and Commercial Matters”, Dike, Vol. 31A (2000), Athens: 2003, pp 567
— 584; Giorgos D. Panopoulos and Chrysa G. Panou, “Recognition and Enforcement of English Judgments on
Disputes Avrising from Property Relations and Alimony after a Divorce”, Dike, Vol. 35A (2004), Athens: 2004, pp
817 - 838; Konstaninos Beis, “Immediate Enforceability of the Order for Payment in Greece although not
Enforceable in Other Member States due to a Pending Caveat for its Annulment”, Dike, Vol. 34A (2003), Athens:
2003, pp 189 - 201; Evaggelos Kroustalakis, “The Brussels Convention (on International Jurisdiction and
Enforcement of Judgments in Civil and Commercial Matters) and the Greek Law on Civil Procedure: Connections
and Divergences”, Elliniki Dikaiosini, Vol. 34 (April - May 1993), Athens: 1993, pp 469 - 480; Apostolos Anthimos,
“Grounds for an Appeal Based on Article 36 of the Brussels Convention against the Recognition and Enforcement
of Foreign Judgments”, Armenopoulos, Vol. 8 (1999), Athens: 1999, pp 1145 — 1149; Christos Papathanassiou,
“Issues arising from the Application of the General Provisions of the Code of Civil Procedure, the Brussels
Convention and the Bipartite Agreements regarding the Enforcement of Foreign Judgments in Greece”, Nomiko
Vima, Vol. 42 (1994), Athens: 1994, pp 1083 — 1088; Konstaninos Th. Karagounis, “Council Regulation EC
44/2001 on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial Matters
which replaces the Brussels Convention of 27.9.1968", DEE, Vol. 3 (2001), Athens: 2001, pp 333 — 334; N. Th.
Nikas, “The Lodgment of an Appeal pursuant to Article 36 of the Brussels Convention against the Decision that
declared the Foreign Judgment Enforceable”, Armenopoulos, Vol. 11 (1996), Athens: 1996, pp 1408 — 1412; Lida
Pipsou, “Amendments of the Brussels Convention regarding the Recognition and Enforcement of Judgments by
Council Regulation 44/2001”, Armenopoulos, Vol. 12 (2001), Athens: 2001, pp 1683 — 1705.

* Regarding foreign judgments concerning matrimonial disputes, these are enforced pursuant to the provisions of
Council Regulation 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement
of judgments in matrimonial matters and the matters of parental responsibility, which repealed Regulation (EC)
1347/2000. See also Giorgos D. Panopoulos and Chrysa G. Panou, “Recognition and Enforcement of English
Judgments on Disputes Arising from Property Relations and Alimony after a Divorce”, Dike, Vol. 35A (2004),
Athens: 2004, pp 817 — 838.

* With former Yugoslavia, ratified by Statute 4007/1963, with Romania, ratified by Decree 249/1974, with the
former Soviet Union, ratified by Statute 1242/1982, with former Czechoslovakia, ratified by Statute 1323/1983,
with Switzerland, ratified by Statute 729/1937, with Albania, ratified by Statute 2311/1995, with Lebanon, ratified
by Statute 1099/1980, with Syria, ratified by Statute 1450/1984, with Kenya, ratified by Statute 730/1937, with
Mexico, ratified in 1999, with Armenia, ratified by Statute 3007/2002, with Georgia, Ukraine etc. See Christos
Papathanassiou, “Issues arising from the Application of the General Provisions of the Code of Civil Procedure, the
Brussels Convention and the Bipartite Agreements regarding the Enforcement of Foreign Judgments in Greece”,
Nomiko Vima, Vol. 42 (1994), Athens: 1994, pp 1083 — 1088.
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judgment to be made enforceable under Greek law. Article 905 provides that the competence
for granting enforceability lies with the Single-Member Court of First Instance (Monomeles
Protodikeio) of the region where the debtor resides. If the deed is a court judgment, the terms
of article 323, paragraphs 2 to 5, of the Code of Civil Procedure, must concur for the judgment
to be declared enforceable. Article 323 is of broader application than articles 904 and 905 for it
regulates not only the enforcement but also the recognition by a Greek court of the res judicata
that may result from a foreign judgment. Under these provisions, the enforceability of a foreign
order or judgment in Greece is neither subject to the existence of a convention for inter-state
judicial aid or to the principle of reciprocity between Greece and the country where the order or
judgment was issued nor is it subject to this country having entered into the Brussels
Convention. Such an order or judgment need not be final: it only needs to be enforceable and
valid according to the law of the foreign state. In case the judgment or order becomes
ineffective due to subsequent reasons such as payment, set off or settlement, it shall not be
declared enforceable.®

2.2.  Enforceability Requirements: Foreign Orders

According to article 905 of the Code of Civil Procedure, for a foreign order to be declared
enforceable the following requirements must be met:®

(1) Existence of a foreign order issued by a competent authority of a foreign state.
Such an order may either be a court decision or any other similar document
provided that it is binding pursuant to the laws of the foreign state, i.e. it has
been issued by a person or authority that had such competence.

(2) The foreign order must be enforceable in the state where it was issued. It must
also be enforceable in the foreign state at the time when enforcement is
sought in Greece. In case its enforceability is repealed, this will result in the
decision declaring enforceability being revoked or reformed (article 758 of the
Code of Civil Procedure) or will give rise to the right to file a caveat against en-
forcement (article 943 of the Code of Civil Procedure).

(3) The content of the order is not contrary to public order.

(4) The content of the order is not contrary to moral values (e.g. a foreign order or
judgment granting an unreasonable interest beyond lawful interest as pre-
scribed by Greek law).

(5) The foreign order is not contrary to a provision of a convention between
Greece and the foreign country.

> Cf. Vasilis Vathrakokilis, Kodikas Politikis Dikonomias (Code of Civil Procedure) Interpretation — Case Law
Analysis, Vol. B and E, Athens, 1996, pp.477 — 489 and 19 - 129; Nikolaos Th. Nikas, Politiki Dikonomia (Civil
Procedure), Vol. Il, Athens — Thessaloniki: Sakkoulas Publications, 2005, pp. 215 - 228; Konstantinos Beis, Politiki
Dikonomia (Civil Procedure): General Principles and Interpretation, Vol. 2A, Athens: Afoi P. Sakkoula Publications,
1973, pp. 1314 - 1319; and K. Kerameus et al. (eds), Ermineia Kodika Politikis Dikonomias (Interpretation of the
Code of Civil Procedure), Vol. Il, Athens: Antonis N. Sakkoulas Publications, 2000, pp. 1699 - 1716.

¢ Supra 5.
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2.3.  Enforceability Requirements: Foreign Court Judgments

A foreign court judgment may be declared enforceable if, according to article 905 paragraph 3
of the Code of Civil Procedure, the terms of article 323, paragraphs 2 to 5, are met and in

particular:

(1)

It is a court judgment issued in accordance with the legislation of the foreign
country. This means that it must have been drafted according to the laws of
the foreign country and that the requirements of the foreign jurisdiction have
been met. The “title-name” of the deed is not of essence; it is sufficient that it
is considered a court judgment according to the legislation of the foreign state.

It deals with a particular private dispute. It is indifferent whether the foreign
court sat in judgment as a civil, criminal, administrative court etc.; if it observed
the provisions of ex parte or inter partes competence; or if it ordered interim
measures. It is sufficient that it is an executable judgment.

It is executable (either finally or provisionally) according to the legislation of
the foreign state.

The decision must address a case for which, according to the legislation of the
foreign state, the courts of the country were competent. The elements that
constitute the international competence of the foreign state must be present at
the time the application for enforcement is heard.

The unsuccessful party must have not been deprived of its right of defence
and generally its right to participate in the proceedings. This means that in
case it is requested that a judgment given in default of appearance of one
party be declared enforceable, the court must examine the validity of the
summons pursuant to the legislation of the foreign state or the validity of
service of the summons or of the claim to the defendant. A decision will
therefore not be declared enforceable if the defendant proves that he was not
served the claim document or any notice that would have enabled him to
participate in the proceedings.

The foreign judgment must not be contrary to a domestic judgment that has
been given in the same case and creates precedent between the same
parties.

The foreign judgment must not be contrary to Greek moral values or to public
order. The meaning of public order is set out in article 33 of the Greek Code of
Civil Procedure and relates to the protection of state or social interests of a
fundamental nature.’

7 See Vasileios K. Brakatsoulas, Anagastiki Ektelesi (Enforcement), Athens: Afoi P. Sakkoulas Publications, 1993,

pp. 15-124.
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24. Jurisdiction

Competence for the declaration of enforceability of a judgment lies with the Single-Member
Court of First Instance (Monomeles Protodikeio) of the region where the debtor resides or, if
the debtor has no residence, the Single-Member Court of First Instance of Athens. It is of no
significance whether the person against whom execution has been ordered is Greek or foreign.
The court decides based on the provisions of the so-called voluntary competence (ex parte)
which is characterized by speed and flexibility.

2.5.  Filing and Content of Action

The parties that, pursuant to the judgment or order, are entitled to commence the enforcement
proceedings in Greece as well as their creditors who, in any case, may exercise their rights by
instituting the so-called oblique action (article 72 of the Code of Civil Procedure) are entitled to
do so by filing an application. Service of the application is not required even if it involves a
counter party. No time limit exists for the filing of such application and tardiness is not
considered abusive.® The application is forwarded by the secretariat to the allocation judge
who determines the day of trial. The application must contain a precise description of the case,
a particular request, a clear description of the facts supporting the request, the legal basis for
its filing and the facts on which the competence/jurisdiction of the court is based. The
application must also explain how the order or judgment was given and the reasons that
contribute to its enforceability, and indicate that it is enforceable under the laws of the foreign
country and under the terms and conditions of article 905 of the Code of Civil Procedure. The
application shall request the enforcement of the foreign judgment in Greece or the recognition
of its res judicata. The application must also contain a detailed analysis of the facts that make
the recognition and enforcement of the judgment necessary as well as the facts on which the
local competence/jurisdiction of the court is based. The action need not be filed against a
defending party. If he did not participate in the hearing, the party affected by the recognition
may file an action, pursuant to the provisions of articles 583-590 of the Code of Civil
Procedure.

2.6. Evidence

The applicant must, using all acceptable means (including witnesses), prove that the judgment
or the order was given pursuant to the legislative provisions of the foreign country and that the
judgment or order is enforceable in the country where it was given. The applicant can prove the
enforceability of the foreign order or judgment by furnishing either an official certification of the
competent foreign authority that the order is enforceable or a certification (which is in practice
noted at the footer of the judgment or order) of the secretary of the foreign court that the
decision is final and irrevocable.®

¥ See loannis Chamilothoris et al. (eds), Ekousia Dikaiodosia (Ex parte Competence): Theory - Case Law, Vol. |,
Athens: Vasiki Nomiki Vivliothiki Editions, 2001, pp. 55 - 151 and Vasileios K. Brakatsoulas, Ekousia Dikaiodosia
(Ex parte Competence), Athens: Antonis N. Sakkoulas Publications, 2002.

? See Vasileios K. Brakatsoulas, Ekousia Dikaiodosia (Ex parte Competence), Athens: Antonis N. Sakkoulas Pub-
lications, 2002.
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When the application is heard, the applicant must file his pleadings as well as the following
documents:

(1) The foreign judgment with a certified translation; if the judgment is not filed
with the court, the court may order such filing.

(2) Any other document that proves the enforceability of the order or judgment ac-
cording to the foreign law.

(3) In divorce cases, it is necessary to submit a certificate or note on the judgment
itself saying that it is final according to the law of the foreign country.

(4) Material allegations can be raised at any stage of the trial, even when the ap-
plication is heard on appeal.

2.7. Examination of the Greek Court

The judge shall examine the foreign order or judgment and identify the persons who are
competent for enforcement as well as the extent of the claim. Nevertheless, the court has no
power to decide if the foreign judge applied the law of his country or the Greek or international
law correctly. In particular, in deciding on enforceability of a foreign judgment, the Greek judge
shall take into consideration the following:

(1) To what extent the foreign decision created res judicata in the country where it
was issued (based on the law of the foreign judge).

(2) To what extent the court that issued the judgment was competent according to
Greek rules on competence.

(3) To what extent the defeated party was not deprived of his rights of defence
during the procedure.

(4) To what extent the foreign judgment is not contrary to a domestic judgment
which has been issued in the same case and creates precedent between the
same parties.

(5) To what extent the foreign judgment is not contrary to public order or moral
values in Greece.

If the application is accepted, the secretary of the court supplies an executory engrossment on
which the type of enforcement and the enforcement rules follow as if it is a domestic deed. The
competent person for the issue of the enforcement instrument is the judge of the Single-
Member Court of First Instance who declared it enforceable pursuant to articles 904 and 905 of
the Code of Civil Procedure.™

12 See loannis Chamilothoris et al. (eds), Dikaio Anagastikis Ektelesis (Law of Enforcement), Vol. | & I, Athens:
Nomiki Vivliothiki Editions, 2003, pp. 55 - 151.
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3. Recognition and Enforcement of Foreign Judgments and Orders of European
Union Countries

341. Introduction

The procedure for the recognition and enforcement in Greece of judgments and orders issued
in an EU member state is governed by the provisions of Council Regulation 44/2001 which
replaced the Brussels Convention. Although the structure of the Convention has in broad lines
been preserved, Regulation 44/2001 significantly simplified the procedures for recognition, and
reformed the grounds for refusal of recognition or enforcement of a foreign decision. Article 33
of the Regulation maintained the system of automatic recognition of decisions within the
European Union; a member state, such as Greece, where recognition is requested accepts the
ipso facto consequences of the foreign judgment in its territory without any special procedure
being required, as if the judgment were given by its own courts. Furthermore, the same
procedure cannot be initiated in any other member state. Crucially, the Greek courts do not
review on the merits on recognition proceedings and do not go into the substance of the case.
They only examine whether the prerequisites indicated in Regulation 44/2001 have been
observed." The Greek court hearing the case shall limit itself to a routine examination of the
application and the required documentation (article 53 paragraph 1 of the Regulation) and is
not under an obligation to examine grounds of refusal of recognition. The examination of such
grounds is shifted to the second stage of the procedure, i.e. when the decision is challenged by
the party opposing to recognition. In any case, the court may stay proceedings if an ordinary
appeal against the judgment has been lodged in the country where it was given (article 37 of
the Regulation). If the outcome of the proceedings in a court of a member state depends on the
determination of an incidental question of recognition, the Regulation provides, as the Brussels

! See, inter alia, Konstaninos Th. Karagounis, “Council Regulation EC 44/2001 on Jurisdiction and the Recogni-
tion and Enforcement of Judgments in Civil and Commercial Matters which replaces the Brussels Convention of
27.9.1968", DEE, Vol. 3 (2001), Athens: 2001, pp 333 — 334; Konstaninos Beis, “Immediate Enforceability of the
Order for Payment in Greece although not Enforceable in Other Member States due to a Pending Caveat for its
Annulment’, Dike, Vol. 34A (2003), Athens: 2003, pp 189 - 201; Evaggelos Kroustalakis, “The Brussels Conven-
tion (on International Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters) and the Greek
Law on Civil Procedure: Connections and Divergences”, Elliniki Dikaiosini, Vol. 34 (April — May 1993), Athens:
1993, pp 469 - 480; Apostolos Anthimos, “Grounds for an Appeal Based on Article 36 of the Brussels Convention
against the Recognition and Enforcement of Foreign Judgments”, Armenopoulos, Vol. 8 (1999), Athens: 1999, pp
1145 - 1149; Christos Papathanassiou, “Issues arising from the Application of the General Provisions of the Code
of Civil Procedure, the Brussels Convention and the Bipartite Agreements regarding the Enforcement of Foreign
Judgments in Greece”, Nomiko Vima, Vol. 42 (1994), Athens: 1994, pp 1083 — 1088; N. Th. Nikas, “The Lodgment
of an Appeal pursuant to Article 36 of the Brussels Convention against the Decision that declared the Foreign
Judgment Enforceable”, Armenopoulos, Vol. 11 (1996), Athens: 1996, pp 1408 — 1412; Lida Pipsou, “Amend-
ments of the Brussels Convention regarding the Recognition and Enforcement of Judgments by Council Regula-
tion 44/2001”, Armenopoulos, Vol. 12 (2001), Athens: 2001, pp 1683 — 1705; Vasilis Vathrakokilis, Kodikas Poli-
tikis Dikonomias (Code of Civil Procedure) Interpretation — Case Law Analysis, Vol. B and E, Athens, 1996, pp
477 - 489 and 19 - 129; E. Giannopoulou et al. (eds), Kodikas Politikis Dikonomias (Code of Civil Procedure), Vol.
[, Athens: Nomiki Vivliothiki Editions, 1998, pp. 941 - 949; K. Kerameus et al. (eds), Ermineia Kodika Politikis
Dikonomias (Interpretation of the Code of Civil Procedure), Vol. II, Athens: Antonis N. Sakkoulas Publications,
2000, pp 1699 - 1716.
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Convention did previously, that that court shall have jurisdiction over that question (article 33
paragraph 3 of the Regulation).

3.2.  Reasons for Denial of Recognition

The grounds on which a judgment shall not be recognized by a Greek court are determined in
articles 34 and 35 of the Regulation. The same grounds for refusal apply for the denial of
declaration for enforcement (article 41). More specifically, a judgment issued by the court of an
EU member state shall not be recognized by Greek courts:

(1) If such recognition is manifestly contrary to Greek public policy.

The provision relating to public policy can be found in most national laws and bipartite
agreements. The Regulation maintained it, yet this provision must be so interpreted that
recognition is denied on such ground only in extreme circumstances. Given that a foreign
judgment may not be reviewed in respect of its substance, contradiction to public policy shall
exist only when recognition or enforcement is contrary to the laws of Greece in a way that it
infringes the country’s fundamental rights and principles. Such a fundamental right is primarily
the right of defence protected by the European Convention of Human Rights which cannot be
sacrificed for the sake of simplified procedures for the recognition or enforcement in EU
member states.

(2) If the defendant was deprived of his right of defence in the country where the
judgment was given.

Article 34 paragraph 2 of the Regulation aims at safeguarding the right of defence of the
defendant if the judgment was given in default of appearance. According to this provision, a
judgment shall no be recognized if the defendant was not served with the document which
commenced the proceedings or with an equivalent document in sufficient time and in such a
way as to enable him to arrange for his defense. As in the Brussels Convention, the Regulation
only indicates the documents commencing the proceedings, thereby confining the protection of
the defendant’s right of defense to the outset of litigation. Crucially, the validity of service is not
sufficient to justify recognition or enforcement if the way the service took place did not
safeguard the defendant’s right of defence. The court of the country where recognition is
sought is once again responsible for examining whether the service was lawful. It will also
examine whether the defendant failed to commence proceedings to challenge the judgment
when it was possible for him to do so. Should this happen, the judgment will be recognised,
which is, anyway, what the Greek law provides, as well, in article 323 paragraph 3 of the Code
of Civil Procedure.

12 See Lida Pipsou, “Amendments of the Brussels Convention regarding the Recognition and Enforcement of
Judgments by Council Regulation 44/2001”, Armenopoulos, Vol. 12 (2001), Athens: 2001, pp 1683 — 1705; and
Konstaninos Th. Karagounis, “Council Regulation EC 44/2001 on Jurisdiction and the Recognition and Enforce-
ment of Judgments in Civil and Commercial Matters which replaces the Brussels Convention of 27.9.1968", DEE,
Vol. 3 (2001), Athens: 2001, pp 333 — 334.
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(3) If the judgment is irreconcilable either with a judgment given in a dispute
between the same parties in Greece or with an earlier judgment given in
another member state or in a third state involving the same cause of action
and between the same parties, provided that the earlier judgment fulfils the
conditions necessary for its recognition in the member state addressed (article
34 paragraphs 3 and 4 of the Regulation).

This provision aims at preserving the prevalence of the domestic judgment in comparison to
the judgment for which recognition or enforcement is sought irrespective of the time of issue.
On the contrary, If the judgment was given by a court of another member state or of a third
state the criterion of time priority applies.

3.3.  Declaration of Enforceability
3.3.1. Competent Court and Procedure

The competence of the Single-Member Court of First Instance of the place of domicile of the
party against whom enforcement is sought or of the place of enforcement is exclusive and
cannot be extended.” The application has at least the minimum content stipulated in the
Regulation, i.e. invocation of the judgment’s enforceability in the state where it was given and,
when the judgment was given in default of appearance, proof that the defendant was served
with the document which commenced the proceedings. Furthermore, the applicant must state
an address for service of process in Greece or, if the law of the member state in which
enforcement is sought does not provide for the furnishing of such an address as is the case in
Greece, the applicant shall appoint a representative ad litem.

3.3.2.  Documentation and Issue and Service of the Judgment

To simplify the procedure, the Regulation reduces the documents that must be submitted to the
Greek court. According to article 53, a party seeking recognition or applying for a declaration of
enforceability shall produce a copy of the judgment which satisfies the conditions necessary to
establish its authenticity, together with a relevant certificate of the competent authority of the
member state in which the judgment was given. If such a certificate is not produced, the court
may specify a time for its production or accept an equivalent document. If the Greek court
declares the judgment enforceable under article 41 of the Regulation, the decision on the
application for a declaration of enforceability shall be served at the address of the

13 See loannis Chamilothoris et al. (eds), Ekousia Dikaiodosia (Ex parte Competence): Theory - Case Law, Vol. |,
Athens: Vasiki Nomiki Vivliothiki Editions, 2001, pp 55 - 151; Vasileios K. Brakatsoulas, Ekousia Dikaiodosia (Ex
parte Competence), Athens: Antonis N. Sakkoulas Publications, 2002 and Vasileios K. Brakatsoulas, Ekousia
Dikaiodosia (Ex parte Competence), Athens: Antonis N. Sakkoulas Publications, 2002.
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representative (Code of Civil Procedure: article 122 paragraph 2 for services undertaken by the
court and articles 124 et seq. regarding the procedure under which service will take place).

4, Appeals
41.  Appeals pursuant to the Provisions of the Council Regulation

According to article 43 paragraph 1 of the Regulation, the decision on the application for a
declaration of enforceability may be appealed against by either party." The deadline for lodging
an appeal is determined in article 43 paragraph 5 and varies depending on the place of
residence of the party against whom it is lodged. The time of appeal runs from the date of
service of the decision that granted enforceability irrespective of whether a further service of
the enforceable judgment took place. If the party against whom enforceability is sought did not
enter an appearance, article 26, paragraphs 2 to 4, of the Regulation is applicable even if this
party is not domiciled in any member state. In line with the Regulation, the Greek court may
stay the appellate proceedings even if the appeal has been lodged by the person against
whom enforcement is sought, if it cannot be confirmed that the party which did not enter an
appearance was in a position to receive the document commencing the proceedings in time to
arrange for his defense.

The declaration of enforceability is revoked or overruled only if one of the reasons mentioned in
articles 34 and 35 of the Regulation concur. It is self-evident that the lack of the standard
prerequisites for the declaration of enforceability may also constitute grounds for appeal.
Furthermore, a decision may be appealed if it does not fall within the scope of application of the
Regulation but not on the basis of facts that emerged after the judgment was given such as
debt redemption, which is examined at the stage of enforcement according to the provisions of
the Code of Civil Procedure.

This party may challenge the procedure and its validity under articles 34 and 35 of the
Regulation by lodging an appeal within one month of service of the decision. The appeal must
be lodged with the Court of Appeal (Efeteio) and the procedure of inter partes is followed. The
lawful lodgment of an appeal is concluded with its filing with the secretary of the competent
Court of Appeal within a period of one or two months from the service of the judgment that
ordered enforcement, depending on whether the party lodging the appeal resides in Greece or
in another member state. When trying the appeal, the court does not act as a second instance
but rather as a first instance court. The appeal does not have a presented form, but must at
least set out that it is addressed to the Court of Appeal, the details of the parties and their
representatives, the object of the appeal, the date and the signature of the appellant and of his

!4 See N. Th. Nikas, “The Lodgment of an Appeal pursuant to Article 36 of the Brussels Convention against the
Decision that declared the Foreign Judgment Enforceable”, Armenopoulos, Vol. 11 (1996), Athens: 1996, pp 1408
- 1412; and Apostolos Anthimos, “Grounds for an Appeal Based on Article 36 of the Brussels Convention against
the Recognition and Enforcement of Foreign Judgments”, Armenopoulos, Vol. 8 (1999), Athens: 1999, pp 1145 —
1149.
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attorney, and the grounds for appeal. New grounds may be added with a new document filed
with the secretary of the court to which the appeal is pending.

Within the time limits of article 43 paragraph 5 of the Regulation if an appeal is lodged, a
judgment cannot be declared provisionally enforceable. During this period, the creditor can only
be protected by way of interim measures imposed on the property of the debtor. The power to
proceed to any such protective measures is carried with the declaration of enforceability that
the creditor can use directly to obtain any appropriate interim measure available in Greece. The
Regulation enhanced the protection of the appellant by providing that, when a judgment must
be recognized in accordance with the Regulation, nothing shall prevent the applicant from
availing himself of provisional, including protective, measures in accordance with the law of the
member state requested without a declaration of enforceability being required. Pursuant to the
above, if a decision on the merits of a dispute exists, the applicant may file for provisional
measures with a Greek court before the declaration of enforceability of the judgment.™

4.4.2. Appeals pursuant to the Provisions of the Code of Civil Procedure

Judgments given under the so-called voluntary competence (ex parte) proceedings are
challenged through an appeal. The appeal document is filed with the secretary of the court that
gave the judgment. An appeal can be lodged once and only if the judgment under dispute has
not been explicitly or tacitly accepted. The appellant must prove his lawful interest.
Competence for the hearing of the appeal lies with the Court of Appeal. The parties to the case
are those entitled to lodge an appeal even if they won." More specifically, the parties to the trial
include:

(1) The party that filed the petition for the enforcement of the foreign judgment.

(2) The persons against whom enforcement was sought provided that they
participated in the first instance hearing. The party against whom enforcement
is sought becomes a party and may lodge an appeal even if he was not
summoned by an order of the judge. If they were not parties or if they were not
summoned, they may not lodge an appeal but they may file a third party
caveat.

(3) The persons who filed an intervention, even if they did not attend the hearing.

(4) The persons who were joined into the proceedings as a result of an
interpleader.

(5) The persons who filed a third party caveat against the first instance judgment.

15 See P.N. Tzifra, Interim Measures, 4™ ed., Athens, Vivlionomiki, 1985; loannis Chamilothoris et al. (eds), Interim
Measures, Vols. 1&l1, Athens: Nomiki Vivliothiki, 2003; K.D.Georgiou, 4" ed., Interim Measures, Athens: Sakkoulas
Publications, Vols 1&Il, 2004; and Vassilios Brakatsoulas, Interim Measures, 4" ed., Athens: Sakkoulas Publica-
tions, 2002.

' For an outline of the procedural steps see Yannis Kelemenis and Athanassia Papantoniou, “Greece", ICLG fo:
Litigation & Dispute Resolution 2008, London: The International Comparative Legal Guide, 2007.
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(6) The successors and the heirs of all the above parties irrespective of whether
they personally participated in the hearing of the first instance decision.

(7) Third parties that did not take part in the hearing may not lodge an appeal
even if they have lawful interest or they suffer from a measure that will be
taken, unless they were summoned by an order of the judge. These persons
may file a third party caveat.

The appeal document includes the facts of the case and refers to the first instance decision,
the grounds of the appeal and the request for annulment of the first instance judgment. When
the hearing takes place, the appellant submits the appeal document, the first instance
judgment, the documentation that was submitted to the first instance court and any other
evidence that came up before the appeal is heard. The appeal is lodged within thirty days if the
appellant resides in Greece or within sixty days if he resides abroad or is of unknown
residence. This deadline starts when the decision is served. If the decision was not served, the
deadline is three years and starts from the date the decision was entered.

The appeal may be grounded on legal errors of the first instance judgment, wrong assessment
of the facts or evidence, lack of competence or wrong composition of the court. When a case is
heard on appeal, new claims may be raised and new evidence may be adduced. New pleas
that may ground an appeal are those based on facts that took place at the time the case was
heard in first instance, were not put forward on time by the party and were thus not taken into
consideration by the court as well as pleas that were made in first instance but were dismissed
by the court on formal grounds as time-barred or inconclusive. The appellate court can give a
judgment which is more unfavorable for the defendant than the first instance judgment or to
apply a new and more unfavorable law.

The decisions of voluntary competence (ex parte) are directly enforceable and the deadline for
the appeal as well as its lodgment does not suspend their validity and enforceability unless the
law provides differently. Nonetheless, the first instance court may, in its own initiative, order
that the enforceability or validity of the judgment be suspended until it becomes final (article
763 paragraph 3 of the Greek Code of Civil Procedure).’

If an appeal is lodged, the court that gave the judgment or, in multi-member courts the
chairman, may, in his own initiative, order suspension following an application of one of the
parties to the first instance hearing until a final judgment has been given (article 763 paragraph
3). A suspension may be ordered in one of the following ways:

17 Cf. Samouil Samouil, | Efesi (The Appeal), 5" ed, Athens, 2003.

'8 See loannis Chamilothoris et al. (eds), Ekousia Dikaiodosia (Ex parte Competence): Theory - Case Law, Vol. |,
Athens: Vasiki Nomiki Vivliothiki Editions, 2001, pp. 55 - 151 and Vasileios K. Brakatsoulas, Ekousia Dikaiodosia
(Ex parte Competence), Athens: Antonis N. Sakkoulas Publications, 2002.
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(1) After the appeal has been lodged with a special petition to the judge who gave
it or, in cases of multi-member courts, with a petition to the chairman of the
court.

(2) After the appeal has been lodged, with a petition to the chairman of the second
instance court.

(3) When the appeal is heard, with an oral request to the appellate court during
the hearing of the case.

The granting of suspension presupposes a danger of irrecoverable damage from the direct
effect of the legal consequences of the decision and the anticipation that the judgment on the
appeal will be favorable to the appellant. The petition for suspension is filed -either
independently or as a part of the principal hearing by the appellant or any other party to the
hearing. Such petitions are heard in accordance with the procedure of voluntary competence
(ex parte) although it is, in reality, an interim measure. If the petition for suspension of
enforcement is introduced with the procedure of interim measures, it is rejected as
unacceptable.

The judgment of the appellate court can only be challenged before the Supreme Court (Areios
Pagos) which cannot go into the facts of the case as it only reviews questions of law.

5. Lawyers’ Fees — Court Costs - Calculation of Interest on a Foreign Judgment

The provisions of article 173 of the Code of Civil Procedure concerning the payment in
advance of court costs are applicable in voluntary competence (ex parte) hearings. The rule
regarding costs is that the party who was defeated or who is responsible for its initiation has to
pay them. Article 746 of the Code of Civil Procedure determines the manner in which court
costs are imposed in voluntary competence procedures. In cases a petition or an intervention is
filed, the costs are imposed on each party, unless the intervention was compulsory following an
order of the court or an interpleader. The costs for an adjournment or for a procedural action
are imposed on the party that requested the adjournment. As concerns the setting off of court
costs the court may set off all costs or part of them only when it comes to disputes between
spouses or relatives by blood up to the second degree or when the interpretation of the
applicable provision was extremely difficult. The decision of the court that adjudicates costs is
an enforceable judgment whereas its repeal or reform does not affect the part regarding court
costs. Regarding the calculation of interest under Greek law, this is payable on all money
judgements at least from the day the action commenced and possibly from the day of the
accrual of the course of action. The rate to be applied is not decided by the court but is set by
statute. Yet, this is an arrangement that is not necessary relevant to the judgment deciding the

'8 Cf. loannis Chamilothoris et al. (eds), Interim Measures, Vols. 1&ll, Athens: Nomiki Vivliothiki, 2003; K.D.Geor-
giou, 4" ed., Interim Measures, Athens: Sakkoulas Publications, Vols 1&ll, 2004; and Vassilios Brakatroulas, Inter-
im Measures, 4™ ed., Athens: Sakkoulas Publications, 2002; and see loannis Chamilothoris et al. (eds), Ekousia
Dikaiodosia (Ex parte Competence): Theory - Case Law, Vol. |, Athens: Vasiki Nomiki Vivliothiki Editions, 2001,
pp. 55 - 151 and Vasileios K. Brakatsoulas, Ekousia Dikaiodosia (Ex parte Competence), Athens: Antonis N.
Sakkoulas Publications, 2002.
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recognition and enforceability of a foreign judgment or order for calculation of interest is a
matter for the foreign judgment to indicate.

As set out in the Lawyers’ Code, a lawyer’s fee for filing an action or an appeal amount to 2
percent of the financial value of the claim and to 1 per cent for filing a pleading. However, this
rule is often not followed and private agreements providing for higher (or occasionally lower)
fees are made.”

6. Case Law of the Greek Courts

Greek courts have been very active in recognizing and enforcing foreign orders and judgments.
This has been the result of the free movement of persons, goods and services within the
European Union and of the increased immigration which has resulted in foreigners constantly
obtaining assets in Greece. The following are recent judgments that have adjudicated on the
recognition and enforcement of foreign judgments and have set the tune on the approach
Greek courts take to such cases.

6.1.  Decision relating to the Recognition and Enforcement Procedures
Thessaloniki Court of Appeal (No. 1159/2001)%

“When declaring the enforceability of a foreign order or judgment the court may not alter the
content of the order or judgment nor may it interpret or rectify it or broaden or narrow its content
or enforceability, unless the limits of its enforceability pursuant to the law of the country where
its was given are contrary to [Greek] public order. Also, the court does not have the authority to
go into the merits of the case and to try again nor can it examine the faults of the foreign court
as to the valuation of facts or to the application of the law.”

Piraeus Court of Appeal (No. 606/1997)

“The party seeking execution must submit every document proving that the judgment is
enforceable and has been served to the adverse party pursuant to the provisions of the law of
the country where it was given.”

Athens Court of Appeal (No. 4738/1993)%

“The petition is filed with the Single- Member Court of First Instance. The local competence is
defined by the residence of the person against whom execution is sought. The petition is filed
pursuant to the provisions of the law of the country where execution is sought and is heard in
Greece according to the provisions of articles 740 — 781 of the Code of Civil Procedure. The

1 See Yannis Kelemenis and Athanassia Papantoniou, “Greece", ICLG to: Litigation & Dispute Resolution 2008,
London: The International Comparative Legal Guide, 2007.

2 Pyblished in journal DEN (2001).

2! Published in journal Dikaiosini (1995).

22 Published in journal Dikaiosini (1995).


http://www.kelemenis.com/
mailto:enquiries@kelemenis.com
http://www.kelemenis.com/pdf/pub6.pdf
http://www.kelemenis.com/pdf/pub6.pdf

Kelemenis & Co.

Attorneys at Law

21 Kolonaki Square 106 73, Athens, Greece
T: +30 210 3612800 F: +30 210 3612820 E: enquiries@kelemenis.com W: www.kelemenis.com

court decides immediately without the person against whom execution is sought having, at this
stage of the procedure, the right to submit observations.”

6.2.  Decisions relating to Recognition and Enforceability Obstacles
Supreme Court (No. 1829/2006)%

“A decision of a foreign Court that imposes court costs on the defeated party is not contrary to
[Greek] public order and may be declared enforceable in Greece as the country has similar
provisions (articles 173 and subsequent of the Code of Civil Procedure and articles 100 and
subsequent of the Lawyers’ Code) determining fees. Nonetheless, the conviction of the
defendant to pay to the applicant excessive court costs and, in particular, costs that are
manifestly disproportionate to the object value of the trial is unacceptable by the Greek public
order.”

Supreme Court (No. 1321/2004)*

“Irreconcilable judgments are not only those that are contrary to each other but also those
whose legal consequences preclude each other. Such consequences do not arise from
decisions which reject the case on grounds of non concurrence of the procedural requirements
mentioned in the document that commences the proceedings (e.g. whether the lawsuit is
adequately defined). Given the above, a decision of the domestic court that rejected a lawsuit
as vague is not considered irreconcilable with the judgment of the foreign court that adjudicated
on the lawfulness and essence of the right.”

Supreme Court (No. 17/1999)%

‘Although under Greek law compensation is of purely restitutionary nature, the award of an
additional amount on the debtor as a penalty is not forbidden in general, unless it is
unreasonable and disproportionate. As a result, the enforcement of a judgment of a foreign
court that imposes a financial penalty, in addition to the actual damage, should be rebutted if, in
a particular case, it is unreasonable.”

Athens Court of Appeal (No. 3886/2006)%

When passing the interim measures judgment, the judge of the domestic court speculated the
amount of the claim of the adverse party without going into whether the claim existed or
estimating the amount of the debt. On the contrary, the decision of the foreign court
ascertained the existence of the claim and adjudicated the amount requested thus providing

= Unpublished; extracted from electronic database Nomos.

24 Published in journals Dikaiosini (2005) and Armenopoulos (2005).

% Published in journals Dikaiosini (1999), EDKA (1999), DEE (2000), EEN (2000) and Nomiko Vima (2000).
2 Unpublished. Extracted from electronic database Nomos.
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the adverse party with an enforceable judgment. The two decisions are not irreconcilable or
contradictory as to their content or to their results and the lawful consequences of one do not
exclude the consequences of the other but are compatible as one ensures the enforceability
which results from the other.”

Piraeus Court of Appeal (No.336/2005)%

“The defendant who did not reside abroad at the time when the hearing took place and his
residence in Greece was known did not receive notice pursuant to the provisions of the Hague
Convention and, as a result, stood trial in default of appearance and was deprived of his right
of defence and generally of his right to participate in the proceedings. Since the defendant was
deprived of this right, as a result of a breach of article 323 paragraph 3 of the Code of Civil
Procedure, the petition that declared the foreign decision enforceable is rejected.”

Piraeus Court of Appeal (No.110/2004)*

“An interim measures judgment of a British court forbidding the commencement or continuation
of legal proceedings against the defendant before the Multi-Member Court of First Instance of
Piraeus was found contrary to Greek public order.”

Single-Member Court of First Instance of Athens (No. 2092/2005)%

“The foreign decision accompanied by its translation in Greek has been served on the
defendant through the Ministry of Justice which is the competent receiving authority in Greece
pursuant to the provisions of Council Regulation 44/2001. At the footer of the service report, an
order was given to the defendant to satisfy the claims within two days of service. The defendant
has been notified on time and was not deprived of his right of defence.”

Single-Member Court of First Instance of Drama (No. 251/2000)*°

“The enforcement of a judgment that was given following a hearing that took place according to
the procedure of unknown residence, whereas the defendant was of known residence and the
claimant was aware of it, is contrary to moral values.”

6.3.  Decisions regarding Interim Measures

Supreme Court (No. 109/2001)*'

‘In order to grant interim measures pursuant to article 39 of the Brussels Convention no
additional judgment is required apart from the one that declared enforceability. The choice of

27 Published in journal Nomiko Vima (2006).
8 Published in journal Peiraiki Nomologia (2004).
» Unpublished; extracted from electronic database Nomos.

3% Published in journal Armenopoulos (2001).
3! Unpublished; extracted from electronic database Nomos.
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the particular measure that will be ordered in the particular case will be determined according
to the procedural rules of the country where enforcement is sought.”

1. Conclusion

Greek courts have overall been consistent with recognizing and enforcing foreign judgments
and orders and with applying the Brussels Convention and Council Regulation 44/2001. This is
not surprising given that the procedures set out in Council Regulation 44/2001 are in tune with
the rules of the Greek Code of Civil Procedure regarding the recognition and enforcement of
foreign judgments and orders. Indeed, foreign judgments and orders that need to be
recognized and executed in Greece are not subject either to procedures or to practices that
clash with the EU acquis communautaire or raise national impediments that are against supra-
national arrangements.
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