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Introduction

The Cross-border Merger Directive has been implemented in Greece pursu-
ant to law 3777/2009' (the ‘Greek Law on Cross-border Mergers’). This law
was enacted as a separate piece of corporate legislation regarding specifically
cross-border mergers, which is supplemented by relevant provisions of existing
company legislation, depending on the type of legal form.

Scope of the new rules

The Greek Law on Cross-border Mergers applies to all Greek limited lia-
bility companies, as these are set out in the First Company Law Directive

I Greek Government Gazelte Issue A, no. 127 of 28 July 2009.
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(68/151/EEC) (i.e. societes anonymes {avipvupes etaipieg), private limited
liability companies (eraipleg nepropropévng evOivie) and limited partner-
ships by shares (etepdppufueg kurd peroxéc evaupleg)? and to European
companies (SE) whose seat is Jocated in Greece. Moreover, the Greek Law on
Cross-border Mergers also applies to companies with share capital and having
legal personality, possessing separate assets, which alone serve to cover its
debts, and subject, under national law governing it. to conditions concerning
guarantees such as are provided for by the First Company Law (68/151/EEC)
for the protection of the interests of members and other third parties.

The provisions of the Greek Law on Cross-border Mergers apply to merg-
ers of one or more Greek companies, as per above, with one or more limited
liability companies established according to the law of another Member State
of the European Union and which have their registered office, central admin-
istration or principal place of business within the Community or when the
company resulting from the cross-border merger of companies from different
Member States has its registered address in Greece (Art. 1(2) Greek Law on
Cross-border Mergers).

The Greek Law on Cross-border Mergers does not apply to cross-border merg-
ers involving a comipany the object of which is the collective investment of cap-
ital provided by the public, which operates on the principle of risk-spreading
and the units of which are, at the holders’ request, repurchased or redeemed,
directly or indirectly, out of the assets of that company (Art. 1{3) Greek Law
on Cross-border Mergers). Under Greek law, such companies are governed by
the Jaw 3283/2004.

Cash payment

By exception to the provisions of Article 68 of Greek Codified Law 2190/1920
regarding Greek socieres anonymes restricting the amount of cash payable to
shareholders upon merger, the Greek Law on Cross-border Mergers permits
the payment of cash exceeding 10 per cent of the nominal value or, in the
absence thereof, the accounting value of the securities or shares representing
the capital of the company arising from the cross-border merger, provided the
law of the Member State of one of the participating companies so allows (Art.
2(3) Greek Law on Cross-border Mergers).

Legal consequences and enforceability of a cross-border merger

In accordance with Article 12(1) and (2) of the Greek law, once the cross-border
merger has been registered with the General Commercial Register maintained

2 Frrst Council Directive 68/151/EEC of 9 March 1968 on coordinalion of safeguards which, tor
the protection of 1he interests of members and others, are required by Member States of com-
panies within the meaning of the second paragraph of Article 58 of the Treaty, with a view 10
makng such safeguards equivalent throughout the Community (OJ L65, 14.3.1968, p. 8).
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with the Greek Ministry of Development (now calied the Ministry of Economy,
Competitiveness and Maring), the following legal consequences apply:

(i) all assets and liabilities of the companies being acquired are truns-
ferred to the acquiring company without liquidation of the acquired
companies;

(i1) the partners or sharehoiders of the companies being acquired become
partners or shareholders of the acquiring company; and

(iit) the companies being acquired cease to exist without liquidation.

Following the registration of the cross-border merger with the Gesneral
Commercial Register, the merger can no Jonger be held as null and void (Art.
15 Greek Law on Cross-border Mergers) by anyone,

There is no exchange of shares issued by the acquiring company in consid-
eration for shares in the company/companies being acquired in the following
cases:

(i} when the shares in the company/companies being acquircd are owned by
the acquiring company or by third parties acting in their own name but
on behalf of the acquiring company; or

(ii) when the shares in the company/companies being acquired are owned by
the companies themselves or by third parties acting in their own name
but on behalf of the company/companies being acquired.

If, in the case of a cross-barder merger, Greek law requires the completion of
special formalities before the transfer of certain assets, rights and obligations
belonging to the merging becomes effective against third parties, these for-
malities are carried out by the company resulting from the cross-border merger
(Art. 12(3) Greek Law on Cross-border Mergers).

The rights and obligations of the merging compantes arsing from con-
tracts of employment or from employment relationships and existing at the
date on which the cross-border merger takes effect are transferred to the com-
pany resulting from the cross-border merger on the date on which the cross-
border merger is registered with the General Commercial Register (Art. 12(4)
Greek Law on Cross-border Mergers).

Procedure
The draft terms of the cross-barder merger

The management or administrative bodies of each of the merging companies
must draw up the common draft terms of the crass-border merger. In accord-
ance with Article 3 of the Greek Law on Cross-border Mergers, the common
draflt terms of cross-border merger must include at teast the following:

(i) thelepal form, name and registered office of the merging companies and the
respective data for the company resulting from the cross-border merger,;

31



Cross-border mergers in Europe

{ii) the ratio applicable to the exchange of securities or shares representing
the company capita! and the amount, if applicable, of any cash payment;

(iii) the terms for the allotment of securities or shares representing the capital
of the company resulting from the cross-border merger;

(iv) the likely repercussions of the cross-border merger on the labour situ-
ation of the employees;

{(v) the date from which the holding of securities or shares representing the
company capital will entitle the holders to share in profits and any spe-
cial conditions affecting that entitlernent;

(vi) the date from which the ransactions of the merging companies wiil be
treated for accounting purposes as being those of the company resulting
frorn the cross-border merger;

(vii) the rights conferred by the company resulting from the cross-border
merger on members enjoying special rights or on holders of securities
other than shares representing the company capital, or the measures pro-
posed concerning them;

(vii) any special advantages granted to the experts who exaraine the draft
terms of the cross-border merger or to members of the administra-
tive, management, supervisory or controlling organs of the merging
tompanies;

(x) the statutes of the company resulting from the cross-border merger;

(x} where appropriate, information on the procedures by which arrange-
ments for the involvement of employees in the definition of their rights
to participation in the company resulting from the cross-border merger
are determined pursuant to Article 14 of the Greek Law on Cross-border
Mergers;

(xi) information on the evaluation of the assets and liabilities which are
transferred to the company resulting from the cross-border merger;

(xii) dates of the merging companies’ accounts used to establish the condi-
tions of the cross-border merger.

In the event a parent company merges with its wholly owned subsidiary, items
(1), (iii) and (v) above can be omitted (Art. 13(2) Greek Law on Cross-border
Mergers).

In accordance with Article 76(1) of the Greek Codified Law on public lim-
ited liability companies, merbers of the Board of Directors of the merging
companies can be held liabie to the shareholders of these companies or to third
parties for any damage resulting from the preparation and conclusion of the
mergefr.

According to Article 4 of the Greek Law on Cross-border Mergers, a Greek
company participating in a cross-border merger, either as the acquiring or
acquired company, must first submit the common draft ferms of the cross-
border merger for review by the Department of Public Limited Liability
Companies and Credit within the General Secretariat of Commerce of the
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Ministry of Development. Following the review, the common draft terms are
filed with the General Commescial Register held in the General Secretariat of
Commerce at least one (1) month before the shareholders’ meeting is convened
to decide on the cross-border merger. In addition, an extract of the common
draft terms must be published in the Greek Government Gazette, which must
contain the following infermation:

(i) the type, name and registered office of every merging company;

(i) the register tn which the documents referred to in Article 3(2) of the First
Company Law Directive (68/151/EEC) are filed in respect of each mer-
ging company, and the number of the entry in that register;

{iil) an indication, for each of the merging companies, of the arrangements
made for the exercise of the rights of creditors and of any minority mem-
bers of the merging companies and the address at which complete infor-
mation on those arrangements may be obtained free of charge.

Management report

In accordance with Article 5 of the Greek Law on Cross-border Mergers, the
management or administrative organ of the Greek merging company must draw
up a report intended for the shareholders’ meeting explaining and justifying
the legal and economic aspects of the cross-border merger and explaining the
implications of the cross-border merger for members, creditors and employees.

Where the management or administrative organ of the merging Greek
company receives, in a timely fashion, an opinion from the representatives of
the empleyees, as provided for under Presidential Decree 240/2006, that opin-
ion shall be appended to the report.

The Management report is filed with the General Commercial Register
held in the General Secretariat of Commerce at least one month before the
shareholders’ meeting is convened.

The report must be rade available to the members and to the representatives
of the employees or, where there are no such representatives, to the emplay-
ees themselves, not less than one month before the date of the shareholders’
meeting.

In accordance with Article 76(1) of the Greek Codified Law on public limited
liability companies, members of the board of directors of the merging com-
panies can be held liable to the shareholders of these companies or to third
parties for any damage resulting from the preparation and conclusion of the
merger.

Auditor’s report

In accordance with Article 6(1) of the Greek Law on Cross-border Mergers, an
independent auditor’s report intended for the partners/sharcholders (depending
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on the legal form of the company) is drawn up for each merging company. The
auditors may be individuals or legal entities.

In uccordance with Article 6(2) of the Greek Law on Cross-border Mergers,
as an alternative to auditors operating on behalf of each of the merging com-
panies, one or more independent experts, appointed for that purpose at the
Jjoint request of the companies by a judicial or administrative authority in the
Member State of one of the merging companies or of the company resulting
from the cross-border merger or approved by such an authority, may exam-
ine the cammon draft terms of the cross-border merger and draw up a single
written report to all the members. In Greece, the appropriate above adminis-
trative authority for the appointment of the aforementioned independent audi-
lors 13 the Department of Sociétés Anonymes and Credit within the General
Secretariat of Commerce of the Ministry of Development.

If ali the partners/shareholders of each of the companies involved in the
cross-border merger have so agreed, neither an examination of the common
draft terms of cross-border merger by independent auditors nor an audit report
is required (Art. 6(4) Greek Law on Cross-border Mergers).

An auditor’s report is also not required in the event of a merger by absorp-
tion of a wholly owned subsidiary (Art. 13(a) Greek Law on Cross-border
Mergers).

According to the Greek Law on Cross-border Mergers and Corporate Law, the
auditors’ report must include the following:

(i) If, in the opinion of the auditars, the exchange ratio between the shares
of the company or companies being absorbed and the shares issued by
the company absorbing is fair and reasonable. It should be noted that the
auditors do not determine the exchange ratio but simply provide their
assessment on the ratio.

(i1) The total value of all the contributing assets and liabilities of the
company or companies being absorbed and the change this will have
on the capital of the absorbing company, resulting from the merger.
According to Greek law, the report must also: include the description
of each contribution; make reference to the valuation methods that
have been applied; and certify whether the values deriving from the
application of these valuation metheds correspond to the number and
nominal value of the shares that will be issued against the contribu-
tions or where the par value is not known, to the book value, taking
also into consideration the difference above par which may arise from
the issue of the shares.

(ti1) The method or methods used for the determination of the proposed
exchange ratio between the shares.

(iv) A statement on whether the method or methods followed are appropriate
for the specific case or cases, the values resulting from the application of
each method and an opinion of the importance given to certain methods
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for the determination of these values, as well us a description of any dif-
ficulties that huve arisen during the valuation.

The auditors have the right to request fvom each merging company all informa-
tion they consider necessary for the discharge of their duties (Art. 6(3) Greek
Law on Cross-border Mergers).

The independent auditor’s report must be drawn up for each merging company
and made availuble not less than one monih before the date of the general
meeting,

Ceneral meeting of shareholders
Information for shereholders

According to an application by analogy of relevant provisions of Greek com-
pany law 2190/20, at least one month before the shareholders’ meeting con-
venes in order to decide on the common draft terms of cross-border merger,
every shareholder has the right to be informed of the contents of at leust the
following documents, at the seat of the company:

(i) the management report and the auditor’s report;
(ii) the common draft terms of cross-border merger;

{iif) the annual finuncial statements, including the management reports issved
by the Board of Directors, for the last three fiscal years of each merging
company; and

{ivy if the draft terms of cross-border merger are dated more than six months
after the close of the last fiscal year to which the latest annual accounts
relate, an accounting statement (temporary balance sheet) for each mer-
ging company dated no earlier than three months prior to the date of the
draft terms of cross-border merger.

Following uwritten application by any interested shaseholder, the company must
deliver or send at no cost full copies or abstracts of the above documents.

Shareholder approval

After taking note of the management and auditors’ reports, the general meeting
of each of the merging companies shall decide on the appraval of the common
draft terms of cross-border merger. However, for the absorption of a wholly
owned subsidiary by its parent company, shareholder approval is not required
at the level of the subsidiary (Art. [3(a) Greek Law on Cross-border Mergers).

As concerns QGreek companies participating in cross-border mergers, a vein-
forced quorum and majority is required according to the legal form of the
entity, as follows.

For Greek public limited liability companies, the shareholders’ meeting
requires a guorum and validly meets when two-thirds of the paid up share
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capital is present or represented at the meeting. If no such quorum is achieved
during the first meeting, a quorum of one-half of the paid up share capital is
required. If no such quorum is achieved during the second meeting, a quorum
of one-third of the paid up share capital is required. Decisions are validly
taken by a majority of two-thirds of the votes represented at the shareholders’
meeting.

For Greek private limited liability companies, the shareholders’ meeting
of partners can take a valid decision regarding a cross-border merger if it
achieves a majority of at least three-quarters of partners representing at Jeast
three-quarters of the capital, It should be noted that the change of nationality
requires a unanimous decision of all partners.

For Greek limited partnerships by shares, a unanimous decision of all part-
ners is required.

According to an application by analogy of relevant provisions of Greek com-
pany laws 2190/20 and 3190/55, the decision of the sharcholders’ meetings on
the merger together with the relevant agreement must be drawn up in the form
of a notaria! deed, which must be filed with the Ministry of Development and
published in the Greek Gavernment Gazette.

If there are different classes of shares and if the merger results in a change of
their respective rights. the quorum and special majority requirements must be
met for each class of shares. If any company participating in the cross-border
merger has creditors holding convertible corporate bonds, the decision regard-
ing the merger has to be approved by these creditors as well.

The general meeting of a merging company may decide to make its decision
subject to express ratification of the arrangements with respect to the partici-
pation of employees in the company iesulting from the merger (Art. 7(4) Greek
L.aw on Cross-border Mergers).

Pre-merger certificate

The Greek Administrative authority competent to review the legality of the
cross-border merger as regards that part of the procedure which concerns
the merging companies subject to Greek law is the Department of Public
Limited Liability Companies and Credit within the General Secretariat of
Commerce of the Ministry of Development (now called the Ministry of
Economy, Competitiveness and Marnne).

The aforementioned authority must issue, without delay, to the merging
companies subject to Greek law, a certificate attesting to the proper completion
of the pre-merger acts and formalities,

The above authority may issue the aforementioned certificate even if a compen-
sation procedure is pending for the minority members in connection with the
ratio applicable to the exchange of shares, in accordance with Article 8(1)(b)
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of the Greek Law on Cross-border Mergers. The certificate must, however,
indicate that the procedure is pending. The decision in the procedure shall
be binding on the company resulting from the cross-border merger and all its
members.

Effects of the decision

The Greek Administrative authority competent to review the legality and
approve the cross-border merger as regards that part of the procedure which
concerns the campletion of the cross-border merger in Greece and, where
appropriate, the formation of a new company resulting from the cross-border
merger in Greece, is the Department of Public Limited Liability Companies
and Credit within the General Secretariat of Commerce of the Ministry of
Development. The above authority ensures in particular that the merging
companies have approved the common draft terms of cross-border merger
in the same terms and, where appropriate, that arrangements for employee
participation have been determined in accordance with Article 14 of the
Greek Law on Cross-border Mergers (Art. 10(1) Greek Law oa Cross-border
Mergers).

To that end each merging company that is not subject to Greek law shall submit
to the Department of Public Limited Liability Companies and Credit within
the General Secretariat of Commerce of the Ministry of Development the pre-
merger certificate within six months of its issue together with the common
draft terins of cross-border merger approved by the general meeting (Art. 10(2)
Greek Law on Crass-border Mergers).

In the event the absorbing company cr the company resulting from the
cross-border merger has its registered address in Greece, the cross-border mer-
ger agreement is executed in the form of a notarial deed, to which a statutory
declaration is attached attesting that creditors did not express any objection to
the merger or that any objection was resolved (Art. 11(1} Greek Law on Cross-
border Mergers).

The cross-border merger is completed when the Decision of the Minister of
Development approving the merger is recorded in the General Commercial
Register maintained within the General Secretariat of Commerce of the
Ministry of Development and the relevant announcement is published by
the Department of Public Limited Liability Companies and Credit within the
General Secretariat of Commerce of the Ministry of Development in the Greek
Government Gazette. When the Decision of the Minister of Development
approving the merger is recorded in the General Commercial Register, the
Department of Public Limited Liability Companies and Credit must notify,
without delay, the relevant registries of the Member States in whose jurisdic-
tion the other companies being merged were subject to (Art. 11(2) Greek Law
on Cross-border Mergers).
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When the registration of the cross-border merger is undertaken by another
Member State, the Department of Public Limited Liability Companies
and Credit within the General Secretariat of Commerce of the Ministry of
Development deletes the Greek company being absorbed from the General
Commercial Register upon notification that the decision approving the
cross-border merger was registered (Art. 11(3) Greek Law an Cross-border
Mergers),

From the date the cross-border merger has been registered, it cannot be
declared void (Art. 15 Greek Law on Cross-border Mergers).

Minerity shareholders

The members of the Greek company being absorbed, who did not approve the
decision for the cross-border merger have the right within one month from the
date the shareholders’ meeting approved the cross-border merger 10 do the
following:

(i) They have the right to file & petition with the Greek courts asking the
Greek company participating in the cross-border merger to repurchase
the securities or titles, on the condition that the Greek company is being
absorbed or that the new company resulting from the cross-border mey-
ger has its repistered office in another Member State. In this case, the
provisions of Article 49a of Greek Codified Law 2190/1920 regarding
Greek public limited liability companies, which provides for the right
of the minority to request the repurchase of its shares by the company,
apply by analogy. In order to ensure the payment of the repurchase price,
the Greek courts may issue mjunction or provisional measures (Art. 8(1)
(2) Greek Law on Cross-border Mergers).

(ii) They have the right to claim compensation if the ratio applicable to the
exchange of their securities or titles in consideration for the securities or
titles in the absorbing company has been determined umustifiably low,
in accordance with the provisions of Article 77a of Greek Codified Law
219071920 regarding Greek pubhc limited liability companies. In this
case, the merger procedure is not postponed. The above compensation
procedure is applicable in Greece only 1f there is a respective procedure
according to the laws of the Member States of the other compamies par-
ticipating in the cross-border merger or if the other companies participat-
ing in the cross-border merger and which are registered in Member States
that do not provide for such procedure explicitly accept in the common
draft terms of the cross-border merger that the shareholders of the Greek
companies being absorbed have the right to make use of the particular
procedure. The decision issued according to the above procedure is bind-
ing on the company resulting from the cross-border merger and on all its
members (Art. 8§(1)(b) Greek Law on Cross-border Mergers),
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Protection of creditors

As concerns the protection of creditors, Article 8(2) of the Greek Law on
Cross-border Mergers refers to the provisions of Article 70 of Greek Codified
Law 2190/1920 regarding Greek public limited liability companies and Article
54 of Law 3190/1955 regarding limited liability companies.

Regarding Greek public limited liability companies in particular, within a
period of one month from the completion of the publicity formalities, the cred-
itors of the companies to be merged, the claims of which were born before the
publication and had not become due and payable on the publication date, have
the right to ask for sufficient guarantees, if the financial situation of the com-
panies to be merged renders such protection necessary and under the condition
that these creditors have not already received such guarantees. Any dispute
gives the right to the interested creditors to raise in writing objections against
the merger. Following a petition of the company or companies to be merged,
the competent court of first instance may permit the merger, despite the objec-
tions of the creditor(s), if it is ruled that the financial situation of the companies
to be merged or the guarantees that have been received by or offered to these
creditors do not justify their objections.

Employee participation

The Greek Law on Cross-border Mergers, in Article 14, provides for the par-
ticipation of employees in the company resulting from the cross-border merger
in Greece and sets as a general rule the applicarion of Greek law on employee
parsticipation in the event the company resulting from the cross-border merger
has its registered office in Greece, providing, however, for exceptions to the
extent this is necessary for the maintenance of existing rights of employees.

Notwithstanding the above, the rules in force concerning employee participa-
tion in Greece do not apply in the following cases:

(i) where at least one of the merging companies has, in the six months
before the publication of the draft terms of the cross-border merger, an
average number of employees that exceeds 500 and is operating under
an employee participation systemn within the meaning of Article 2 of
Greek Presidential Decree 91/2006 (which harmonised the Directive on
European Companies), or

(t1) where Greek law does not provide for (a) at least the same level of
employee participation as operated in the relevant merging companies,
measured by reference to the proportion of employee representatives
amongst the members of the administrative or supervisory organ or their
committees or of the management group which covers the profit units of
the company, subject to employee representation, or (b} employees of the
establishments of the company resulting from the cross-border merger
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that are situated in other Member States the same entitlement to exer-
cise participation rights as is enjoyed by those employees employed in
Grecce.

In the cases referred to in no. 3! above, the participation of employees in
the company resulting from the cross-border merger and their involvement
in the definition of such rights is regulated by the relevant provisions of the
Regulation on European Companies (EC 2{57/2001) and the Directive on
European Companies (2001/86/EC), as harmonised by Greek law.

According to the Greek Law on Cross-border Merpers:

(i) the relevant organs of the merging companies have the right to choose
without any prior negotiation to be directly subject to the standard rules
for participation and to abide by those rules from the date of registration;
and

(i1) the special negotiating body has the right to decide, by a majority of two-
thirds of its members representing at least two-thirds of the employees,
including the votes of members representing employees in at least two
different Member States, not to open negotiations or to terminate nego-
tiations already opened and to rely on the rules on participation in force
in Greece.

When the company resulting from the cross-border merger operates under an
employee participation system, the company is obliged to take measures to
ensure that employees’ participation rights are protected in the event of sub-
sequent domestic mergers for a period of three years after the cross-border
merger has taken effect.

Companies established in Greece and falling under the provisions of the
Greek Law on Cross-border Mergers are obliged to notify the number of their
employees and the number of their representatives in writing to the Ministry
of Labour and Social Protection (Department of Social Inspection) within a
period of three months from the completion of the merger.

Tax treatment

Greek Law 2578/1998, as subsequently amended by Law 3517/2006, brought
relevant Greek tax legislation in line with the Merger Tax Directive (2009/133/
EC) of i9 October 2009.

In accordance with Article 1 and 2 of Greek Law 2578/1998, the relevant tax
provisions regarding cross-border mergers of the law apply when the following
conditions apply cumulatively:

(i) & cross-border merger takes place, as defined in Greek Law 2578/1998
(Art. 2(a) Merger Tax Directive), whose conceptual term is in line with
that in the Greek Law on Cross-border Mergers;
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(ii} the merger takes place between companies that have their tax residence
in different Member States of the European Union (under the terms of
national legislation and double taxation agreements) and are subject to
the taxes set out in Article 3(c) of the Merger Tax Directive;

(iii) the merger takes place between companies that have the legal form set
out in Annex A of the Greek Law 2578/1998 (see also Annex (g) of
the Merger Tax Directive); for companies under Greek law: public lim-
ited liability company and private limited liability companies known
as ‘aviovopn etaupela’ and ‘erapeta mepropropévng ev0vvng (EILEY
respectively; and

(iv) the merger results in the transfer of assets and liabilities that (a) are
situated in Greece, (b) give rise to a permanent establishment of the
acquiring company or that are connected to an existing permanent estab-
lishment in Greece and (¢) contribute to generating income subject to
Greek income tax. The term ‘permanent establishment’ is defined in
accordance with Article 100 of the Greek Income Tax Code and the rele-
vant provisions of double taxation agreements.

In the event of a cross-border merger as defined above, the capital gain result-
ing from the absorption of a Greek company or a permanent establishment of
a foreign company in Greece by a company from an EU Member State is not
subject to Greek incame tax at the time of the merger (tax deferral) according
to Article 3 of Greek Law 2578/1998. Notwithstanding the above exemption,
if the Greek company being absorbed by virtue of a cross-border merger has a
permanent establishment (e.g. branch) in another EU Member State, the trans-
fer of the permanent establishment due to the cross-border merger is subject to
Greek capital gains tax, in which case a tax creditis given for the capital gains
tax that would have been paid in the respective EU Member State where the
permanent establishment is situated.

The aforementioned income tax deferral ceases to exist and the EU company
that absorbed the Greek company or the permanent establishment of a foreign
company in Greece is subject to Greek income tax for the capital gain arising
from the cross-border merger in the following cases:

() the permanent establishment in Greece of the EU company that absorbed
the Greek company or the permanent establishment of a foreign com-
pany in Greece ceases Lo exist;

(ii) the capital gain is taken outside or exported out of Greece;

(iif) the capital gain is credited in the accounts of the EU company that
absorbed the Greek company ar the permanent establishment of a for-
eign company in Greece; and

(iv) assets acquired by virtue of the cross-border merger are transferred out-
side Greece by the EU company that absorbed the Greek company or the
permanent establishment of a foreign company in Greece.
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In addition to the aforementioned tax deferral of the capital gains tax resulting
from the absorption of a Greek company or a permanent establishment of a
foreign company in Greece by a company from an EU Member State, Greek
Law 2578/1998 also provides for the following tax treatment.

Tax reserves recorded in the books of the Greek company or the permanent
establishment of a foreign company in Greece being absorbed are not subject
10 12X at the time of the cross-border merger, on the condition that they are
transferred and recorded as is in special accounts in the books of the perman-
ent establishment resulting from the cross-border merger.

The permanent establishment in Greece resulting from the cross-border
merger can continue to use the tax losses recorded in the books of the Greek
company or the permanent establishment of a foreign company in Greece being
absorbed, on the condition that this is permissible according to Greek incentive
legislation for domestic mergers. According to current legislation, such benefit
is not applicable.

The permanent establishment in Greece resulting from the cross-border
merger can cantinue to depreciate the assets acquired from the Greek com-
pany or the permanent establishment of a foreign company in Greece being
absorbed under the same terms and conditions.

All tax benefits and incentives granted to the Greek company of the
permanent establishment of a foreign company in Greece continue to exist in
the name of the permanent establishment in Greece resuiting from the cross-
border merger.

The following acts and transactions are exempt from Greek tax, stamp duty
and duties in favour of the Greek State:

(1) the merger agreement;

{in) the contribution and fransfer of assets and liabilities from the companies
being absorbed to the permanent establishment resuiting from the cross-
border merger;

(111) the decisions of the companies participating in the cross-border merger
and any other decision or act required for the completion of the cross-
border merger;

(iv) the publication of decisions in the Greek Government Gazette;

(v} the transfer of real estate from the Greek company or the permanent
establishment of a foreign company in Greece being absorbed on the
condition that the real estate will be used by the permanent establish-
ment resuiting from the cross-border merger for at least five years from
the merger.

Any capital gain arising for the members or shareholders of the companies
being absorbed from the issue of titles or securities in the absorbing company
in exchange for titles or securities in the companies being absorbed, due to 2
cross-border merger, is not subject to Greek income tax. This tax exemption is
granted under the following conditions:
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(1) the member/shareholder acquiring titles or securities in the absorbing
company does not confer on such titles or sectrities a tax value higher
than that which the titles or securities he/she exchanged them for had
before the cross-border merger;

(if) acash payment was not paid to the members/shareholders whose com-
pany was absorbed. In the latter case, the cash payment is subject to
Greek income tax.

41 If the cross-border merger has as its principal objective or as one of its princi-
pal objectives tax evasion or tax avoidance, any tax benefits provided by virtae
of Greek law 2578/1998 cease to apply from the date of the merger.
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